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1 997-09965 DECISION & ORDER 

The People, etc., respondent, 
v Tony Bennett, appellant. 



(Ind. No. 1678/96) 



Mischel & Horn, P.C., New York, NY. (Richard E. Mischel and Lisa R. Marlow 
Wolland of counsel), for appellant. 

Richard A. Brown, District Attorney, Kew Gardens, N.Y. (John M. Castellano and 
Sharon Y. Brodt of counsel), for respondent. 

Appeal by the defendant from a judgment of the Supreme Court, Queens County 
(Cooperman, J.), rendered October 21, 1997, convicting him of murder in the second degree, upon 
a jury verdict, and imposing sentence. 



ORDERED that the judgment is reversed, on the law and as a matter of discretion in 



the interest of justice, and a new trial is ordered. 



The defendant was charged, inter alia, with three counts of murder in the second 
degree (see Penal Law § 125.25[1], [2], and [3]), arising out of the shooting of Jake Powell in his 
basement apartment. There was no eyewitness to the shooting itself, and the People's case against 
the defendant rested on testimony that Powell himself had implicated the defendant in the minutes 
after the shooting. Before opening statements, defense counsel requested that the People disclose 
to the defense a police report, "DD5 No. 4," which pertained to a witness the police had interviewed. 
The prosecutor responded that the witness, whom he did not name, "is not on the People's witness 
list, and it certainly is not Rosario material" (see People v Rosario, 9 NY2d 286, cert denied 368 US 
866). When the court pressed the prosecutor, the prosecutor stated that "[a]t this point, that person 
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was not against the weight of the evidence (see People v Romero, 7 NY3d 633, 644-645). 

In light of our determination here, we need not review any of the defendant's 
remaining contentions. 



SCHMIDT, J.P., CRANE, FISHER and DICKERSON, JJ., concur. 

ENTER: 



SUPREME COURT, STATE OF NEW YORK 
APPEiU. E DIVISION SECOND DEPT 
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James Edward Pelzer 
Clerk of the Court 
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